Medicare Secondary Payer Enforcement:
Shifting the Burden of Medicare fo the Private Sector

Act (the MSP)" was passed

in 1980 with the intent of
reducing Medicare spending by
prohibiting the program from mak-
ing payment in situations where
another entity possessed a legal or
contractual obligation to provide
medical treatment. Although under
the MSP Medicare retains the right
to make conditional payments under
certain circumstances and subject to
statutory recovery rights, the real-
ity is that Medicare makes payment
because the intermediary or insur-
ance carrier representing the gov-
ernment program is unaware that
a primary payer exists. For nearly
three decades, the Medicare program
has made payments that should
have been made by primary payers
and has had little success recovering
them. In light of that experience
and considering that the Medicare
Hospital Insurance Trust Fund’s
predicted depletion is growing ever
closer,” Congress finally took action
to fortify the government’s Medicare
secondary payer efforts.

With virtually no congressional
discussion, the Medicare, Medicaid
and SCHIP Extension Act of 2007
(MMSEA)? was signed into law
by President George W. Bush on
December 29, 2007. Section 111 of
the Act amended the MSP by add-
ing mandatory provisions for insur-
ers to regularly report settlements
or open claims with an ongoing
responsibility for medical treatment.
While this reporting requirement
appeared seemingly innocuous, the
legislation has caused quite a stir in
the insurance industry beyond the
threat of the $1,000 per day penalty
per claim for noncompliance.

Historically, common practice
has been to sit back and wait until

T he Medicare Secondary Payer

Getty Images

By Jennifer C. Jordan

Medicare makes a demand for
repayment, which rarely occurs if
Medicare is unaware of the primary
payer. It is even more common to
allow Medicare to pay for postset-
tlement medical treatment despite
the Medicare beneficiary already
having been compensated for the
treatment as a component of the
insurance settlement. In the wake
of MMSEA reporting, conditional
payments and Medicare set-aside
arrangements (MSAs) are going
to take a prominent role in any
insurance settlement negotiation.
While the workers’ compensation
market has become increasingly
MSP compliant since 2001, the
same cannot be said about the
liability insurance market.

This article examines the impact
the MMSEA Section 111 report-
ing requirement may have on the
government’s MSP efforts, as well
as how it is likely to impact MSP
compliance in liability settlements.
Although it is beneficial to learn to
navigate the timely and confusing
MSP tasks themselves, it is even
more important to truly understand
the MSP and avoid the kind of
unnecessary acceptance of arbitrary
policies of the Centers for Medi-
care and Medicaid Services (CMS)
that has occurred in the workers’
compensation sector. CMS, in its
workers’ compensation Medicare
set-aside arrangement (WCMSA)
review program, has abused its
authority under the Administrative
Procedures Act* and issued random
policies that in many instances
exceed its rights under the MSP as
well as the laws that give rise to the
claim. Should the liability market
follow suit, there is real potential
that CMS would be able to sub-
sidize the underfunded Medicare

program solely through its existing
rights under the MSP.

History of the MSP
As originally enacted in 1965,
Medicare was intended to be the
primary insurer of the elderly and
disabled, with the exception of
treatment of work-related injuries
or illnesses.’ It did not take the
government long to realize that
the program could not sustain that
level of spending, and the statute
was amended in 1980 as part of
the Omnibus Reconciliation Act®
to exclude other forms of insur-
ance as well. With little discussion
or debate,” the Medicare and Med-
icaid Amendments of 1980 were
passed by Congress and signed
into law by President Jimmy
Carter on December 5, 1980, with
the intent of eliminating fraud
and waste in the system.

Section 953 of the 1980 legisla-
tion, dubbed the Medicare Sec-
ondary Payer Act, expanded the
original exclusion from Medicare
coverage of claims covered under
workers’ compensation insurance
by also excluding claims covered
by other forms of insurance such as
automobile, liability, and no-fault.
The intent was to preserve the
fiscal integrity of the Medicare pro-
gram by preventing it from mak-
ing payment where another entity
carries a legal or contractual obli-
gation to provide coverage. Inter-
estingly, Congress did not believe
that the savings would amount to
much; perhaps this is why little
attention was paid at that time to
this significant piece of legislation.®

Although Medicare is pro-
hibited from making primary
payments, the statute left the
program with the option to pay for
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treatment under certain circum-
stances to ensure that prescribed
treatment would be received, sub-
ject to a statutory primary right of
recovery. The MSP provided for
penalties and interest, subrogation
rights, and—most importantly—
a right to double damages if the
government had to file suit to

recover payment. The Code of

Federal Regulations was used to
flesh out the program by adding
and amending regulations that

govern the recovery rights.

From time to time, the MSP was
amended to expand its scope. The
most notable changes were found
in the Medicare Modernization Act
of 2003 (MMA),’” which amended
the MSP to define and include self-
insurance plans as a primary payer.'®
Before this change, the government
had not faired well under inconsis-
tent judicial interpretations." This
little publicized or debated amend-
ment also made it possible for
Medicare to recover from any entity
in receipt of payment from the
primary payer."? The significance
of the reach of this provision was
just demonstrated in March 2009
in United States v. Harris,” which is
the first known case in which the
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government successfully recovered
from a claimant’s attorney for the

recovery of an unpaid conditional
payment demand.

The Federal Register contains
discussions concerning changes
made to various Medicare and
Medicaid regulations,'* but virtually
no legislative history exists for any

Under the MMSEA, the failure to report an
insurance seftlement for a Medicare beneficiary
carries a S1,000 per day, per claim penalty.

of the MSP amendments. In most
instances, the legislation was totally
overshadowed by more publicized
issues and/or passed at the eleventh
hour just before session recess.
Besides the MMA primarily being
recognized for creating the Part D
prescription drug program, the MSP
amendment itself was downplayed
right in the body of the bill as being
merely a “technical amendment
concerning [the Secretary of Health
and Human Services’s| authority to
make conditional payment when
certain primary plans do not pay
promptly.”” It is unclear why the
government consistently chooses

to clarify its MSP rights under such
a veil of secrecy when it is doing
nothing more than enforcing the
intent of the original statute.

Medicare, Medicaid and SCHIP
Extension Act of 2007

The most recent amendment to

the MSP is found in the MMSEA..'6

This Act amended Titles XVIII,

XIX, and XXI of the Social Security

Act to extend provisions under

Medicare, Medicaid, and the State

Children’s Health Insurance Pro-

gram. Buried among the statute’s

23 provisions, primarily concerned
with payment and coverage issues of
the various programs, was the most
significant amendment to the MSP
made in more than 30 years.

MMSEA Section 111 amends
the MSP by adding two sections
to the statute—short in length
but powerful in purported effect—
imposing a specific reporting
requirement for those considered
primary payers. The intent was to
better position CMS to enforce
its existing rights under the MSP,
as frequently CMS is unaware of
its entitlement to recovery given
that liability insurance settlements
are more often than not subject to
confidentiality agreements and not
part of a public record. Although
federal regulations have always
provided a duty to report settle-
ments to the Coordination of
Benefits Contractor (COB) under
certain circumstances,'” they failed
to provide any type of ramifications
for noncompliance—and therefore
claims and settlements have rarely
been reported voluntarily. The
only statutory penalties provided
occur after demand for repay-
ment is not satisfied.”® In contrast,
under the MMSEA, the failure to
report an insurance settlement for
a Medicare beneficiary carries a
$1,000 per day, per claim penalty,
a threat that has struck fear in the
hearts of all affected.”

[t is important to understand
that this reporting requirement
imposes a new duty on primary pay-
ers and changes nothing with regard
to prior MSP obligations. It is not
that the requirements are unre-
lated, only that they are separate
and distinct obligations under the
statute. In every liability settlement
involving a Medicare beneficiary,
the parties now have three separate
and distinct obligations: report the
settlement to CMS, resolve any
conditional payments, and provide
for the payment of future medical
expenses as a term of the settlement
so that Medicare payment for the
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injury or illness in question is not
required. The failure to address any
of these three obligations carries its
own separate penalty.

There is no evidence that Sec-
tion 111 met any resistance or
debate in Congress.” In retrospect,
however, it is unlikely that the
true impact of the legislation could
have been foreseen. The amend-
ment was proposed to the Senate
as merely a means to “improve the
Secretary’s ability to identify ben-
eficiaries for whom Medicare is the
secondary payer by requiring group
health plans and liability insurers
to submit data to the Secretary [of
HHS].”' Much like previous MSP
amendments, the legislation was
passed on the last day of the Senate
session before Christmas in 2007
and was totally overshadowed by
the extension of several expiring
provisions, such as the extension
of the State Children’s Health
Insurance Program funding through
March 31, 2009.

There was no way for Congress
to recognize just how onerous the
reporting requirement would be
for the insurance industry because
the amendment actually left the
form and manner of reporting to be
later determined by the Secretary
of Health and Human Services
(HHS). By virtue of HHS’s division
of labor, the determination falls
upon CMS for enforcement.”? As
with its other MSP programs, CMS
gave little consideration to the vari-
ous underlying laws that give rise
to the primary payer obligation, or
the claim adjudication process, and
issued very broad-stroked desires
for the information to be reported.
There are currently 132 fields in
the claim input file, many of which
are for information not routinely
captured by any insurer and many
that do not apply to all types of
insurances.” [t remains unclear
as to whether failure to fill in all
fields will generate an error in the
file submission for noncompliance
determination purposes.

Issues as simple as the date of
incident (DOI) have caused great
debate between the insurance indus-
try and CMS. The insurance indus-
try generally is concerned with the
date of loss, and for the most part
that date carries legal significance,
similar to the tolling of a statute of
limitations. With exposure injuries,
the insurance industry typically uses
the last date of exposure as the date
of loss, while Medicare considers the
date of first exposure to be the DOI
that must be reported.” Although
CMS acknowledges that the date of
loss is important to liability insur-
ers and permits that information to
be reported in a different field, it
emphasizes that it is the CMS
definition that will be used in its
recovery efforts.” For example,
although CMS acknowledges that

it will not recover anything for
injuries that occurred before
December 5, 1980, it will be the
CMS-defined DOI that is used to
make that determination.

Because the CMS DOI may not
be known or even easily discern-
ible by the insurer, it is certainly
not something regularly captured
in the claim management process.
Typically, the last day of exposure
can be directly associated with the
identifiable onset of symptoms or
actual treatment, which is likely
why that date is the more widely
accepted legal standard. Use of the
earlier DOI date basically gives
CMS a larger window for recov-
ery. Although the DOI may not
be known, leaving the data field
empty will cause the file to return
an error disposition code, with
90 potential penalty days passing
before it can be corrected. The
insurer could guess and provide any
date, but so doing could subject the
insurer to a claim that it knowingly
provided the government false
information or, at the least, that it
failed to comply with the MMSEA.

Not only are some of the
information fields like DOI not
routinely captured, some require

information not freely given by

the injured parties. In the age of
identity theft, people are very
protective of Social Security num-
bers and therefore absent a legal
requirement to disclose the infor-
mation, they may not do so freely.
Because compensation for personal
injury is not taxable under LR.C. §
104, there is no legal obligation to
provide a Social Security number
as a term of an insurance settle-
ment payment. While some may be
fostering irrational concerns, others
may be deliberately avoiding an
outcome in which MSP compliance
might encumber their settlement
funds. Disclosure of a Social Secu-
rity number may not be required
under any of the laws related to the
claim or settlement, but it is a criti-
cal piece of information in deter-
mining Medicare entitlement.”

Under the new Section 111
requirements, the burden is on the
responsible reporting entity (RRE)
to determine the Medicare status of
its claimants and report only those
claims or settlements where the
injured party is entitled to—but
not necessarily enrolled in—Medi-
care.”” Although this information
could always be obtained from the
Social Security Administration, it
traditionally was never provided
absent a release that contained the
Social Security number and was
signed by the injured party. After
much internal legal debate, CMS
created a query function that RREs
could use once a month to check
Medicare entitlement. However,
once again, a Social Security num-
ber would be needed.

Not only is the Social Security
number essential in obtaining the
desired information from the query,
it also must be accurate. If an inac-
curate number is used, the query
will not return a match, indicating
no Medicare eligibility or an error.
CMS believes that insurers can
confirm accuracy of the number
by requesting a copy of the Social
Security card. Given that this
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assistance is needed only when
dealing with evasive beneficiaries,
that copy is not likely forthcoming.
CMS also has stated a preference
for the health insurance claim
number (HICN), believing it is
easier to obtain; however, the same
problems would apply.?

Section 111 reporting for group
health plans (GHPs) took effect
on January 1, 2009,” so many of
the foreseeable problems non-
group health plans (NGHPs) (e.g.,
liability insurance, self-insurance,
no-fault insurance, and work-
ers’ compensation) are likely to
encounter have already been real-
ized, and the inability to obtain
Social Security numbers is among
them. On May 26, 2009, CMS
issued an alert regarding compli-
ance guidance for obtaining this
information.”* The alert basically
acknowledges that Medicare
beneficiaries are not legally obli-
gated to volunteer their HICNs
or Social Security numbers upon
the request of an RRE. CMS has
stated that Medicare beneficiaries
have a duty to cooperate as a term
of their Medicare entitlement, but
that duty is to Medicare, not to
the RRE.*" Under the new policy,
GHP RREs are required to attempt
to obtain the information on an
annual basis by sending some form
of the model language provided by
CMS to the beneficiary.”? As long
as the individual affirmatively opts
out by signing and returning the
requisite form, the RRE will not be
penalized for noncompliance even
if it turns out that the individual
was Medicare-entitled. Given that
an individual has no legal obliga-
tion to provide the information to
the RRE, the chances of having
the form voluntarily signed and
returned would seem rather slim.
On August 24, 2009, CMS released
NGHP model language. Although
it did not publish a corresponding
alert, one can infer that the same
problems are anticipated and that
similar policies will apply.”
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Reporting Problems
Although the requirements imposed
in Section 111 itself are simple,
implementing the program cre-
ated by CMS was not as easy as
the agency might have envisioned.
CMS has held a number of tele-
conferences in which several ques-
tions have been raised that CMS
has proven unable or unwilling to
answer.** These unresolved issues are
likely reasons for the extension of
the registration period through Sep-
tember 30, 2009, delay of the testing
period until first quarter 2010, and
delay of the first actual live reporting
until second quarter 2010 despite
the July 1, 2009, effective date.”

The first task under the
MMSEA requirements is determin-
ing who bears a reporting require-
ment. As it turns out, that question
may not be as straightforward as it
seems. Take, for example, an expo-
sure injury involving a self-insured
with a retention fund and a deduct-
ible, covering multiple policy peri-
ods written by different insurers and
an excess policy. Each of those enti-
ties may be an RRE for reporting
purposes for that same single claim
if all layers of coverage were tapped
in the settlement. In contrast, there
are entities that have met the CMS
definition of RRE even though
they would never have considered
themselves self-insured from a legal
standpoint. In between, there are
bankruptcy and receivership situa-
tions with payments to be reported,
but it is unclear as to who carries
the reporting requirement. The
most recent guidance from CMS
tends to place the reporting respon-
sibility on the entity physically
making payment to the Medicare
beneficiary.” Unfortunately for
those facing the potential penalty,
a more definitive answer for many
situations is currently not available
from CMS.

CMS made the actual registra-
tion and reporting activities fairly
straightforward. All reporting is
electronic, with three different

methods provided to accom-
modate different sized RREs, and
each is provided with a dedicated
electronic data interchange (EDI)
representative for assistance with
training and reporting. Although
CMS lightened the burden by
only requiring quarterly reporting,
that leaves a potential minimum
of 90 days that can pass before a
mistakenly omitted claim can next
be reported, potentially carrying
a minimum $90,000 penalty for a
single incident of noncompliance.
Although workers’ compensa-
tion insurers, in addition to report-
ing settlements, have an enormous
burden of gathering and reporting
open claim data for any claimants
who are Medicare beneficiaries
and monitoring open claims for
newly entitled individuals, liability
insurers only have to report their
settlements, or in MMSEA lingo,
the total payment obligation to
the claimant (TPOC) amounts,
that occur starting January 1, 2010.
Again, CMS policies that are incon-
sistent with general legal practices
complicate the matter because CMS
states that verdicts or awards trigger
the reporting requirement, when
in reality the case is likely to be on
appeal and not final.”” Consider-
ing that no insurance payment will
have been made at that point, there
is no TPOC and, by its own terms,
nothing to report. The question is
which interpretation will prevail in
determining noncompliance.
Although CMS states that its
objective is gathering information
needed for its MSP efforts and not
to pursue noncompliance penalties,
the fact is that the potential for
abuse exists. The statute specifically
funnels all penalties collected into
the Medicare Hospital Insurance
Trust Fund, which is predicted to
exhaust in 2016. Given that the
penalty is $1,000 per day, per claim
and that reporting only occurs
every 90 days, large insurers poten-
tially could be writing very large
checks directly into the trust on a
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regular basis. Take, for example, a
large book of open workers’ com-
pensation claims that includes
5,000 Medicare-entitled claimants.
If 0.5 percent of those claims are
overlooked or Medicare entitlement
was not verified, given that the cor-
rection cannot be made for 90 days,
that quarter’s penalty is potentially
$2.25 million. Although CMS
states that is not their intention,
the agency is authorized by statute
to enforce that penalty and, given
that the trust is in desperate need of
additional funds, may pursue such
claims at any time.

Conditional Payments

The most important thing to rec-
ognize about Section 111 of the
MMSEA is that the purpose of the
reporting requirement was not just
to gather insurance data but for
CMS to use the data in its MSP
recovery efforts. To that end, the
first logical act for CMS is to use
the information to match against
existing data in the Medicare claims
system and find situations where
Medicare is entitled to recovery of
payments that should have been
paid by or on behalf of RREs. As
noted above, Medicare is prohibited
by the MSP statute from making
payment in circumstances where
there is a primary payer. However,
the statute provides for an exception
in circumstances in which payment
is not expected to be made by the
primary payer in a timely manner
in order to ensure that treatment
is provided, conditioned on repay-
ment. Additionally, 42 C.ER. §
411.52 permits a conditional Medi-
care payment be made in a liability
case if CMS has information that
services for which Medicare benefits
have been claimed are for treatment
of an injury or illness that was alleg-
edly caused by another party.

Interestingly, CMS should be on
notice of a possible liability claim
or refusal of a potential primary
payer to make timely payment in
order for payments to be technically

considered conditional under the
statute or regulations. For the most
part, payments that Medicare con-
siders conditional are the result of
beneficiaries presenting a Medicare
health insurance claim card to ser-
vice providers without any notice
of the potential claim, depriving
medical providers of the decision
to elect to accept the Medicare rate
and leave the recovery against the
liability insurer to Medicare, or to
assert their own liens for the full
value of their services against any
settlement or judgment that may
be forthcoming. There is no duty
of a Medicare beneficiary to notify
CMS of its potential liability claim,
only one to cooperate if Medicare
takes action to recover conditional
payments.”® There is no duty of a
third-party payer to report that a
liability claim has been made, only
one to report if it is demonstrated
that Medicare has made related
payments.” CMS may initiate con-
ditional payment recovery as soon
as it learns that payment has been
made or could be made under work-
ers’ compensation, any liability or
no-fault insurance, or an employer
group health plan.* However, if the
payment was not technically a con-
ditional payment as provided by the
statute or regulations, the question
is whether the payment was really
subject to recovery at all.
Regardless of the statutory
interpretation, CMS considers all
payments related to an insurance
claim conditional, subject to the
statutory recovery rights provided
by the MSP statute. However, CMS
does not call such payments liens;
that is a common misnomer in the
legal community. By definition, a
lien is an encumbrance upon prop-
erty for the satisfaction of a debt.
Because the statutory obligation
to repay Medicare does not arise
until a settlement, judgment, or
insurance payment occurs, a Medi-
care payment is simply considered
“overpayment” under a federal
health insurance program until

GLOSSARY OF MEDICARE ACRONYMS

AWP
(N

average wholesale price

Financing Administration (HCFA))
(0B
DOI date of incident
GHP  group health plan
HICN  health insurance claim number

I(D-9
9th edition

MMA

MMSEA  Medicare, Medicaid and SCHIP

Enforcement Act of 2007
Medicare set-aside
Medicare secondary payer

Medicare secondary payer
recovery confractor

the Medicare Secondary Payer
Act of 1980

MSA
MSP
MSPRC

the MSP

NGHP
(including self-insurance), no-fault

insurance, and workers’ compensation

laws and plans)
responsible reporting entity

State Children's Health Insurance Program

Social Security Adminisiration

total payment obligation to the claimant

workers' compensation Medicare
sef-aside arrangement

Workers' Compensation Review Center

some acceptance or imposition of
liability occurs. Then and only then
does the obligation to repay Medi-
care arise by operation of law. Once
the MSP is triggered, Medicare has
both a direct priority right of recov-
ery and subrogation rights based

on federal law, giving Medicare a
superior recovery claim over those
of any other entities.

Much confusion exists regarding
conditional payments with regard
to the MMSEA.. One misconcep-
tion is that the noncompliance
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penalty somehow applies to the
recovery of conditional payments.
Remember that the MMSEA s
merely a reporting requirement.
The interplay between the MMSEA
and conditional payment recovery

is that once the government is
provided liability settlement data,

it is assumed that CMS will use

the information to pursue money
owed and prevent future Medicare
payments from being made post-
settlement. The failure to address
conditional payment recovery
efforts carries statutory penalties
completely separate from the $1,000
per day, per claim Section 111 non-
compliance penalty for the failure to
report liability settlements.

Unlike those under the
MMSEA, penalties related to con-
ditional payments are not limited to
primary payers, so it is important for
all parties to a liability settlement
to understand how the recovery
process works. The Medicare sec-
ondary payer recovery contractor
(MSPRC) is responsible for all MSP
recovery efforts.” Until the passing
of the MMSEA, the MSPRC could
only really pursue claims it was
made aware of through voluntarily
reporting to the COB or those in
which WCMSASs were submit-
ted for review. Although the COB
states certain requirements to report
claims of Medicare beneficiaries,*
the reality is that there is only one
regulation that mandates reporting
claims and that only places a duty
on a third-party payer to report

18|

Penalties related to conditional payments are
not limited to primary payers, so all parties
to a liability settlement must understand
how the recovery process works.

claims in which it is “demonstrated”
that Medicare made a primary pay-
ment the third-party payer should
have made.” There is no penalty
for failing to report. Consequently,
it has always been common prac-
tice among insurers to wait and see
if CMS ever makes a demand for
repayment and handle it at that
time because penalties, interest,
and statutory damages do not apply
until after the failure to satisfy such
a demand. And frankly, more often
than not, such a demand is rarely
forthcoming because CMS seldom
learns of insurance settlements.

The MSPRC also will search
the Medicare claims system upon
request by any of the parties to a
pending insurance settlement and
look for payments for treatment
related to ICD-9 codes associated
with the claim.# The MSPRC will
supply an itemized list of related
services to the requesting party for
review. Upon final settlement,” the
injured party will report the total
settlement amount, procurement
costs, and any disputed services,
and will request a final repayment
amount.” Following a final search of
its records for any additional related
payments, the MSPRC will make a
final demand for repayment.

Once demand is made, pay-
ment must be made within 60 days,
otherwise interest starts to accrue.
If repayment is not made even
though provided to the beneficiary
for that purpose, CMS may request
payment from the third-party payer

again.* If litigation is necessary to
recover conditional payments, the
government may obtain statutory
double damages and will no longer
prorate its recovery for attorney
fees and expenses incurred by the
beneficiary. And do not forget that
CMS has the right to recover from
anyone in receipt of funds from
the settlement. Because recovery
efforts are likely to become more
prevalent in the very near future, it
is imperative that MSP obligations
are understood and addressed prior
to any of these enforcement provi-
sions being evoked.

The MSP statute states that
demand for repayment must be
made within three years of the
date of service.® It is important to
note that, in practice, courts have
granted the government longer
periods to make demands on MSP
recovery actions.” In the interest
of treating Medicare recovery as a
federal priority, courts have been
very liberal in their MSP interpre-
tations and have borrowed federal
limitations periods such as the six-
year statute of limitations provided
by the False Claims Act,” citing
the similar purpose of assisting the
government in exposing fraud and
recovering erroneously issued pay-
ments as the rationale.

A serious problem exists in
many liability settlements involving
conditional payments: sometimes
there is no incentive to bring the
claim. Frequently, demand for over-
payment recovery exceeds the total
settlement, leaving the injured party
recovering nothing. CMS will limit
its recovery to discount for procure-
ment costs, which at least allows for
the attorney to receive payment. But
plaintiffs attorneys should seriously
consider whether it is worthwhile
to receive those fees considering
that those fees are subject to recov-
ery should CMS make any further
demands.”" Bearing in mind that
MMSEA Section 111 reporting will
occur after funds are distributed,
CMS potentially will be scrutinizing
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settlements after the fact. In work-
ers’ compensation, an unfavorable
determination could result in CMS
disregarding the settlement.”

A Medicare beneficiary may
request a waiver of overpayment
generally by demonstrating financial
hardship or inequity.”> CMS has a
right to reduce or waive its recovery,
in whole or in part, if the prob-
ability of recovery, or the amount
involved, does not warrant pursuit.*
The very same reasons that would
justify compromising recovery and
accepting less than full value in a
settlement would likely prevent
CMS from pursuing the subrogation
right altogether. If injured parties
are disincentivized to pursue claims
because they will not receive any of
the proceeds, Medicare likely recov-
ers nothing. If a liability insurance
settlement is not reached, CMS’s
recovery rights do not arise by
operation of law, nor is there a Sec-
tion 111 reporting requirement, so
CMS is again in a position of being
unaware of its ability to subrogate.
Therefore, it is fairly astounding
that CMS continues to take such
aggressive positions with regard to
its priority right of recovery against
those who are actually trying to
comply with the MSP.

On a final note with regard to
conditional payments, CMS gener-
ally will only negotiate final repay-
ment with the beneficiary because
the obligation does not arise until
the insurance payment is made.
Accordingly, many insurers prefer
to make settlement checks pay-
able jointly to Medicare and its
beneficiary to ensure that Medicare
obtains its share and CMS does not
seek a second payment. The cur-
rent practice is for the beneficiary to
endorse and mail the check to CMS,
which will then cash the check,
satisfy the obligation, and return the
remainder to the beneficiary. There
have been attempts by Medicare
beneficiaries to file suit against insur-
ers for this practice, calling it bad
faith or a predeprivation due process

violation.” To date there have been
no rulings against an insurer, nor
are there likely to be any, given
that Medicare has a primary right of
recovery and should therefore be in
a position to be repaid first from the
settlement proceeds.

Medicare Set-Aside
Arrangements

The more burdensome effect of
mandatory insurer reporting under
the MMSEA will be realized in the
form of MSAs. The legal obligations
of the insurer or tortfeasor terminate
upon settlement but its obligations
as primary payer under the MSP
with regard to future medical treat-
ment do not. Although the MSP
obligations always have extended to
liability insurance, parties to liabil-
ity settlements have been reluctant
to accept that MSAs are necessary,
operating under the assumption that
because CMS currently enforces
only WCMSAs, MSAs are not
applicable in liability situations.
While it is true that neither the
MSP nor its MMSEA amendments
impose an express duty to set aside
settlement funds to pay for future
related medical treatment, the duty
is certainly implied because how
else is the primary payer to prevent
Medicare from being billed for such
treatment? If Medicare is prohibited
by statute from making payment
for related medical treatment, the
insurance settlement proceeds are
the only available source.

In general, when an injury or
illness calls for it, future medical
expenses are a component of the
TPOC. Future medical expenses
factored into the reserve on the
claim. They also factored in the
demand made and were certainly
represented in a portion of the total
settlement amount, whether specifi-
cally labeled as such or not. CMS
does not care how the proceeds
were labeled or whether liability
was admitted. CMS is concerned
only that an insurance payment was
made and, under its guidelines, that

is enough to trigger all of its MSP
rights, including the right to exclude
future payments for any treatment
related to the settled claim.

One argument maintains that
there is no obligation in liability
settlements to allocate for future
medical expenses because the regu-
lations do not call for it as they do
for workers’ compensation settle-
ments. In workers’ compensation,
42 CER. § 411.46 and § 411.47
specifically provide guidance related
to future medical provisions in lump
sum settlements. Similar provisions
cannot be found in the portion of
the title dedicated to liability and
no-fault insurance exclusions. A
defense based simply on the techni-
cality of omission is weak when the
obligation to not pay arises from the
plain meaning of the statute itself.

Similarly, arguments have been
made that because CMS has no
review program for liability MSAs
as it does for WCMSAs, no obliga-
tion exists. Even the president of
the American Association of Justice
mistakenly claims that CMS does
not require liability MSAs, errone-
ously citing CMS clarification that
Section 111 does not require a set-
aside be made, however completely
ignoring the fact that it is the
MSP itself that requires it.*® Oth-
ers accept that a liability MSA is
proper but believe that settlement
dollar thresholds used by CMS in
the WCMSA program create safe
harbors or dictate when an MSA
is appropriate. These beliefs are
completely unfounded as the
parameters for the WCMSA pro-
gram are not found in the MSP or
any of its corresponding regulations;
instead they are the product of
CMS?’s interpretation of the MSP. It
is difficult to appreciate this distinc-
tion without some exposure to the

WCMSA program.

The CMS WCMSA
Review Program
In July 2001, CMS published

what was written as an interoffice
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memorandum to its regional offices
establishing a manner in which
the public could obtain a written
opinion that MSP measures related
to future medical expenses were an
adequate protection of Medicare’s
interests in a workers’ compensa-
tion settlement. Since that time,
CMS has randomly issued 11 addi-
tional memos adding, rescinding,
and amending existing provisions,

a certain time frame relative to the
settlement. What that memo failed
to articulate was that the purpose of
this provision was to limit the num-
ber of cases submitted for review
because the regional office person-
nel could not handle the workload,
not because CMS did not have a
vested interest in every settlement.”
CMS soon discovered that it
still could not handle the number

With the MMSEA, CMS will obtain data
enabling it not only to collect for prior
payments related to a settlement but

also fo deny future related payments.

published only on its Web site and,
until recently, without any notice
to the public. It is vital to note
that these memos have never been
subject to any form of the federal
rulemaking process. CMS currently
states that this is a voluntary review
program and all of its related poli-
cies contained in the memos are
merely the agency’s interpretation
of the MSP statute it is charged
with enforcing. Because review is
not mandatory, the policies are not
considered rules subject to publica-
tion in the Federal Register or to
public comment and likely are only
published at all because the Admin-
istrative Procedures Act requires it.”
In that first memorandum,
commonly referred to as the Patel
Memo, CMS stated that it was not
in the best interest of the program
to review every workers’ compensa-
tion settlement nationwide and
therefore limited the availability
of the review program to existing
Medicare beneficiaries and those
persons with a reasonable expecta-
tion of Medicare eligibility within
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of requests, as it took in excess of a
year for it to respond in most cases,
and each response generally just
accepted what was proposed. In
April 2003, CMS defined “reason-
able expectation,” limiting requests
from non-Medicare-eligible claim-
ants with settlements in excess of
$250,000 to six particular criteria
of achieving Medicare entitle-
ment. In July 2005, the Medicare
beneficiaries with settlements
under $10,000 were excluded

from review,” further amended to
$25,000 in April 2006.%

In addition to narrowing the
number of cases eligible for review,
CMS took further steps to speed up
the review process and contracted
with the Workers’ Compensation
Review Center (WCRC) in 2005
to conduct the actual review of the
proposals submitted and to make
recommendations to the regional
offices as to the adequacy. This
eventually solved the timeliness
problem; however, it created other
more significant problems as the
program evolved.

The WCRC was rumored to
have contracted to perform inde-
pendent reviews of approximately
17,000 cases per year at less than
$200 per case within a narrow
turnaround window. To do so, it
established what could be consid-
ered a formula in which a course
of treatment for a particular injury
is projected, rather than one spe-
cifically tailored to an individual’s
medical condition, based to some
extent upon Medicare coverage
limits. Because CMS had not even
considered releasing operational
guidelines until October 2008, the
medical services, frequencies, and
pricing were moving targets for a
number of years. Once the WCRC
established the regular frequencies
for things such as imaging, it started
using pricing for the most costly
option, such as contrast for every
MRI or the maximum number of
views for X-rays despite the fact that
most injuries rarely routinely call for
such extensive imaging. Addition-
ally, WCRC reviews were riddled
with inconsistencies in the mathe-
matical computations and inclusion
of non-Medicare-covered medical
services. While CMS maintains the
final word, it typically supports its
contractor, and this final determina-
tion is not appealable.

Although challenged legally for
its arbitrary policy-making methods
as early as 2005, there have been no
judicial rulings to date to reign in
the program.” Beginning in April
2008, the memoranda released by
CMS started containing policies
that have been questioned from a
legal standpoint, with no response
from CMS other than that the
program is voluntary. This response
represents a total reverse in posi-
tion: CMS’s previous outreach
efforts essentially purported manda-
tory review, if available, evidenced
by the industry belief of the same.

The policies in question started
with the determination that only
Table 1, representing the gen-
eral population, of the CDC life
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expectancy tables would be used

in the review program. The prob-
lem with that policy is that life
expectancy is affected by gender
and race, a fact supported by years
of empirical data collected by the
CDC, and this results in certain
protected classes of persons not
receiving funding representing
their particular future medical
needs, while others are receiving a
windfall. A few months later, CMS
issued a memo stating that it would
disregard a diminished life expec-
tancy altogether if it did not care
for the manner in which it was sub-
mitted, a determination that would
not be appealable.

Most recently CMS mandated
that it would price future prescrip-
tion drug allocations using aver-
age wholesale prices (AWP) with
no consideration of discounting
methods, such as consideration of
patent expirations. Beside the fact
that no one pays AWP, given that
it is a recognized benchmark from
which market pricing is determined,
the fact is that some state workers’
compensation programs have fee
schedules that limit the amount
paid for drugs under state law,
and AWP frequently exceed that
amount. Furthermore, the Medicare
program does not even use AWP
to establish Part D reimbursement
rates, and the supposed purpose of
this exercise is to provide funds to
substitute for the Medicare portion
of future care. While these are but a
few of the questionable acts of CMS
in its recent MSP efforts, the prob-
lem is that they represent a trend
in CMS’s behavior with regard to
establishing unlimited expectations
regarding primary payer obligations
in excess of benefits actually pro-
vided by the Medicare program.

With the MMSEA reporting
requirement, CMS will obtain data
enabling it not only to look back to
collect for payments already made
for treatment related to an insur-
ance settlement, but it will also
be on notice to immediately deny

future related payments.® Absent an
MSA, Medicare beneficiaries may
be faced with denied benefits and
the possibility of the entire settle-
ment amount acting as a deductible
against future Medicare coverage of
the related injury or illness if CMS
decides that Medicare’s interests

are inadequately protected.* Unfor-
tunately, CMS has the benefit of
making that determination at any
time in the future because a prior
opinion is not available as it is in
workers’ compensation settlements.
Given that CMS provides no guid-
ance as to how to allocate for future
medical expenses in anything but
workers’ compensation settlements,
and even that is of questionable
value and limited applicability to
liability insurance, risk management
decisions have to be made as how
to comply with MSP requirements,
and they have to be made by all
parties to a settlement because all
parties share equally in the potential
future uncertainty.

The term “settlement” infers
that a compromise occurred. In a
compromise, it is highly unlikely
that an injured party is truly com-
pensated for 100 percent of his or
her potential future medical expo-
sure. However, as evidenced in the
WCMSA process and the condi-
tional payment recovery regulations,
CMS clearly believes that it should
be compensated for 100 percent
of past and future related medical
expenses with no regard to preexist-
ing conditions or legal factors affect-
ing the total settlement value. CMS
policies for WCMSAs are somewhat
justifiable from a legal standpoint
considering they are based on the
premise that workers’ compensa-
tion is essentially a form of no-fault
insurance that pays for all related
medical expenses. In tort law,
defenses come into play that limit
liability and that, in a courtroom
setting, could prohibit recovery
altogether. Therefore, it is difficult
to apply WCMSA policies directly

to liability settlements because so

many legal factors affect settlement
value determinations.

In its review of WCMSA, if a
legal basis exists for not providing
100 percent of future medical treat-
ment in a WCMSA, the burden
is on the submitter to explain that
persuasively to CMS and provide
the supporting authority; otherwise,
CMS will counter with an unap-
pealable fully funded WCMSA.

In liability settlements, even con-
cepts as basic as contributory and
comparative negligence will affect
settlement value in ways that will
prevent liability MSAs from ever
being fully funded. CMS defines
liability insurance as a “contrac-
tual obligation to compensate the
alleged tortfeasor for any damages
the alleged tortfeasor must pay to an
injured party.”® Although this may
be viewed as an acknowledgment
by CMS that claims may settle for
less than perceived full value, CMS
still takes the position that it is
entitled to repayment in full regard-
less of the settlement amount.*
Absent any guidance or ability to
seek a written opinion from CMS
before settlement, there is no way
of knowing what CMS’s position in
any given settlement will be until
some point in the future when it
refuses payment or makes demand
for repayment, which may be made
on anyone in receipt of funds from
the settlement.

Solutions
The question to address is this:
What do parties to liability settle-
ments do to make sure that all
liabilities, especially those for future
medical treatment, are foreclosed
in an insurance settlement absent
any guidance from CMS? The
answer will be found in cooperation
among all parties to the settlement
in reaching reasonable, defensible,
and mutually agreeable allocations
based only upon the MSP itself and
all of the factors that contributed to
settlement value determination. As
opposed to the adversarial process
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up to this point in the claim, all
parties should be on the same page
as they all carry potential future
exposure to Medicare. Because

only Medicare benefits from higher
MSAs, it makes no sense to demand
a higher MSA because in most
instances it only lowers the unen-
cumbered recovery of the injured
party and makes the prospect of set-
tlement less attractive and therefore
less likely to occur. An MSA that
meets the baseline requirements of
all parties under the MSP should be
the common goal in the settlement.

Rather than the general use of
life care plans, where the plain-
tiff obtains an estimate to make a
settlement demand and the defense
counters with a lower plan, the
medical portion of an MSA should
be the same amount regardless of
which side obtains it. Medicare
coverage guidelines dictate a fairly
basic course of care, and although
a person might prefer to see his or
her treating physician more often,
Medicare will cover only services
that it considers medically neces-
sary to treat the injury. Furthermore,
because the object is to protect
Medicare’s interest in the settle-
ment, only Medicare covered ser-
vices as defined by CMS® should
be allocated for and only at the
cost Medicare would pay under its
fee schedule.® With just about any
common injury, there should only
be one predictable Medicare cov-
ered course of treatment addressed
in the settlement, regardless of who
requests the estimate.

Another issue to be considered
with regard to liability MSAs is
procurement costs. Although CMS’s
position in its review program is
that WCMSASs may not be reduced
by procurement costs,” there is no
rational basis for the decision given
that the regulations provide for the
deduction of those costs from Medi-
care conditional payment recovery.
42 C.ER. § 411.37 permits all con-
ditional payments owed to Medicare
to be reduced by the costs associated
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in procuring the settlement. Because
the same efforts are used to procure
both the past and future related
medical expenses, and because
attorney fees are calculated upon
some percentage of the overall total
settlement, there is no rationale for
not applying the Code of Federal
Regulations provisions equally to all
medical expense recoveries.

In the past, liability insurers
and attorneys who acknowledged
MSP obligations primarily turned
to WCMSA vendors for liability
MSA determinations. While that
approach is fine to obtain the
future medical estimate, the product
of a WCMSA vendor will gener-
ally exceed an insurer’s obligations
under the MSP. CMS prohibits a
percentage approach to conditional
payment recovery based on the
rationale that such a ratio takes
into account unreasonable demands
made by the plaintiffs. If a plaintiff
demanded $1,000,000 but settled for
$100,000, the theory presented by
most attorneys is that only 10 per-
cent of any demands made by Medi-
care should be funded. The reality is
that even CMS recognizes that the
claim was never worth $1,000,000;
otherwise the plaintiff would have
gone to trial rather than accept such
a nominal amount.

Determining the probable
liability of the tortfeasor to arrive
at the amount the tortfeasor will
ultimately be obligated to pay the
injured party—i.e., the contractual
obligation of the insurer—would be
a more practical and likely accept-
able method of determining what
portion of the plaintiff’s future care
would be funded by the insurer.
Because the medical estimate por-
tion of the MSA is essentially a
fixed variable, the task is to deter-
mine what portion becomes the
obligation of the insurer to fund.
Absent an award or judgment, the
only manner to determine that
percentage is to achieve mutual
agreement of the parties and aban-
donment of the adversarial process.

The only objective accom-
plished by funding more than
one’s obligations under the MSP
is permitting Medicare to shift the
burden of treating its beneficia-
ries to the private sector. Under
tort law there is a general duty
to make the injured party whole
again. However, in the case of a
so-called eggshell plaintiff, the
victim already suffers from a condi-
tion that is then exacerbated by
an act of negligence. But for the
accident, Medicare would have
eventually treated the condition,
but the program is now freed from
that burden because it is impos-
sible to return an injured party to
his or her previous medical status.
For example, when an individual
with a history of back problems
who continually refused to explore
recommended fusion surgery is
suddenly involved in an automo-
bile accident that necessitates the
surgery, it is impossible not to treat
the entire problem or to return
that person to the exact level of
his or her previous state of pain.
Rather than acknowledge a con-
tribution to a foreseeable expense,
Medicare prefers the position of
being totally excused from any
obligation to ever treat that injury.
Not only is the insurer responsible
for the surgery, but inferences from
CMS’s WCMSA policies call for
a lifetime of monitoring the injury
site as related to the claim.™

Conclusion
While the July 1, 2009, effective
date of the NGHP MMSEA Sec-
tion 111 reporting requirement has
come and gone, the liability insur-
ance industry continues to await the
true impact of the new legislation.
Predictable implementation delays
by CMS have extended registra-
tion and testing periods, pushing
the first actual mandatory reporting
well into 2010." Yet the full weight
of the amendment will not be real-
ized until some time long after
that when the federal government
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manages to process the myriad of
accumulated data and we begin to
see what it intends to do with it all.

Conditional payment recovery
will take precedence in the MSP
efforts because it will help imme-
diately replenish the Medicare
trust fund, but it will be a far easier
task to prevent new conditional
payments from being made. As
evidenced in the WCMSA arena,
CMS’s task is as simple as monitor-
ing a beneficiary’s common work-
ing file (where all of the MMSEA
information will be housed) to
prevent primary payments from
being made.”

There is no liability MSA review
program, and none is anticipated.
CMS regional offices, however,
are permitted at their discretion
to review cases they deem worthy
if their workload permits. Accord-
ingly, it is always prudent to request
a review if for no other reason than
to put CMS on notice that MSP
compliance efforts were taken. At
the end of the day, CMS will have
to determine who, in the program’s
best interests, it is necessary to
pursue because it will not have the
bandwidth to go after everyone.
That decision likely will come
down to those who made reasonable
efforts absent any guidance, versus
those who did nothing.

Unfortunately, the heaviest bur-
dens of MSP compliance will fall
upon the injured beneficiary. From
postsettlement day one, plaintiffs
will need to understand what the
MSA is and how to properly use
it or face the possibility of addi-
tional loss of Medicare benefits.
The burden will be upon them to
pay providers, keep an accounting
and records, communicate with
CMS when funds exhaust, and pre-
vail themselves of their Medicare
appeal rights in a timely manner, if
necessary. They need to understand
that Medicare will not make pay-
ment for any treatments related
to their insurance settlement and
that it is incumbent upon them to

From postsetilement day one, plaintiffs
need fo understand what the MSA is and

how to properly use it or face the possibility

of additional loss of Medicare benefits.

explain the situation to their medi-
cal service providers.

Service providers in turn will
have to cooperate because there is
no legal obligation that they bill
a Medicare-entitled person at the
Medicare fee schedule rate when
the patient is not using Medicare
benefits. CMS outreach efforts
would be well served at this point
by educating its service providers
about MSAs. Because CMS carries
contractual power over its provid-
ers, CMS could easily implement
provisions where beneficiaries with
MSAs would be entitled to billing
at the lower Medicare reimburse-
ment rates without physically billing
Medicare. In exchange, the provid-
ers could be guaranteed payment in
full at the time of service.

Truly, it may be CMS that
needs to be educated first. If it
continues with its all-or-nothing
approach, it will find more cases
going to jury verdict or not being
pursued at all, considering that
injured parties have nothing to
gain when all of their recovery is
tied up in MSP compliance and
attorney fees. CMS may find itself
pursuing its subrogation rights
more often because potential plain-
tiffs no longer have the incentive
to bring the claims on their own
behalf or cannot obtain repre-
sentation in light of the threat of
attorney fees being recoverable.
Under its own guidelines, CMS
must determine if recovery efforts

are in the best interest of the MSP
program. In so doing, all of the
legal factors that would have led to
the compromise settlement deci-
sion to begin with would come
back into play and questionable
recovery against the insurer likely
would remain unpursued. The MSP
program overall would recover in
more cases by issuing some com-
promise guidance for liability insur-
ers than it would by attempting to
enforce the same provisions used in
WCMSA review and conditional
payment recovery efforts.

It is clear that our federal gov-
ernment has very little understand-
ing or regard for how complicated
our insurance market has become.
In its MMSEA teleconferences,
CMS states that it is only inter-
ested in gathering the necessary
data and not in actively pursu-
ing the noncompliance penalty
at this time. However, as soon as
the MMSEA penalty program is
up and running, it is only a mat-
ter of time before those penalties
start accruing because the statute
directs payment of the penalty
into the Medicare Hospital Insur-
ance Trust Fund, which currently
is predicted to run out of funds in
2016. Between overfunded MSAs
and MMSEA penalties, CMS has
the potential to shift a great por-
tion of its Medicare burden onto
the private sector on the back of
the insurance industry and to the
detriment of its beneficiaries. M
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